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CHILDREN AND COMMUNITY DEVELOPMENT BILL 2003 
Consideration in Detail 

Resumed from 4 March.  

Clause 10: Principle of child participation -  
Debate was interrupted after the clause had been partly considered.  

Ms S.E. WALKER:  The member for Hillarys has just spoken about the legislation that comes into this place and 
is either wheeled out again very quickly or subject to continual amendment.  Not only are there some 
amendments to this Bill on the Notice Paper today, but also I have just been given a further amendment.  
Between our last discussions on this Bill and the Bill coming on today, an article was printed in The Australian 
of Friday, 5 March 2004 headed “Child abuse claim will be reviewed”.  The article outlined the case of a child 
who was not removed from her father’s custody, despite physical evidence of continuing sexual abuse between 
the ages of three and seven years.  The Director General of the Department for Community Development, Jane 
Brazier, stated that as the case had been brought to her attention, she would order a review.  The article states 
that she was concerned over a number of unanswered questions about the actions taken, and that it required an 
independent expert to conduct an external review of this case.  The minister has obviously been briefed on this 
issue, because it has been in the paper and is topical.  Currently, is there any participation by children when 
orders are sought against their removal?  Was the child referred to by Victoria Laurie in her article in The 
Australian interviewed by the department, and was she asked about her sexual abuse injuries?   

Ms S.M. McHALE:  This Bill introduces the principle of child participation to make sure that when a decision is 
made and is likely to have a significant effect on a child’s life, the child is given information and assistance, and 
to ensure the child’s involvement in the decision-making process.  In terms of practice, this Bill will enshrine 
that principle in legislation for the first time.  The articles in The Australian on Friday and, indeed, on Saturday 
reflect the department’s willingness to refer the case to an external review.  Like the director general, I was 
concerned about the management of that case by the department.  This case goes back to 1998.  Questions of 
practice from the late 1990s have not been satisfactorily answered.  I wholeheartedly endorse the director 
general’s suggestion to me that she refer the matter to an external review.  I do not know whether that answers 
the member’s question.   

Ms S.E. Walker:  It does not.   

Ms S.M. McHALE:  I ask the member to give me her specific question.   

Ms S.E. Walker:  Here we go again!  

Ms S.M. McHALE:  If the member gives me a specific question, I will give her a specific answer.   

Ms S.E. Walker interjected. 

The ACTING SPEAKER (Mr A.J. Dean):  Order, member for Nedlands!   

Ms S.E. Walker:  The specific question - I have several - is: does the department, when interviewing children, 
currently ask children to participate?  Mr Acting Speaker, I will stand to ask my question.   

Ms S.M. McHALE:  I am sorry.  I am on the floor and have the call.  I will use my time.   

Ms S.E. Walker:  I will wait until you finish.   

Ms S.M. McHALE:  I thank the member.  I think the problem here is that I am being given fairly vague 
questions.  When I get a specific question, I will give a specific answer.  I have said that for the first time, this 
Bill introduces the right for a child to participate in the decision-making process.   

Ms S.E. Walker:  Does the child not participate now?   

Ms S.M. McHALE:  It is the first time it is in legislation.  If a child is interviewed, the child will be given the 
right and capacity to respond and to be given information.   

Ms S.E. Walker:  Does the child participate now?  That is my question. 

Ms S.M. McHALE:  Yes.  If a child is asked a question -   

Ms S.E. Walker:  You just said that it will be different and that it is a new thing.   

Ms S.M. McHALE:  It is a new thing. 

Ms S.E. Walker:  No; tell the truth.   
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Ms S.M. McHALE:  Mr Acting Speaker, I am trying to remain calm so that we can get through the legislation.  I 
am saying that, for the first time, this legislation introduces that principle.  Of course children are interviewed at 
the moment.   

Ms S.E. WALKER:  Was the child who suffered abuse when in the department’s care ever interviewed?  How 
did this case get to this shocking state?  The minister said that she was concerned about the management and 
care of this case by the department.  How was it that this child managed to stay so long in the system with a man 
who was sexually abusing her?  That is what I want to know.  The minister told us that she was bringing in new 
legislation for the first time.  The truth is that most of what is in this Bill, including the principle of child 
participation, is already going on in the department; however, it is not working.  The classic example of that is 
that this child abuse claim will be reviewed.  The minister has said that she is concerned about the management 
of the case by the department.  She then tried to backflip by saying that she has been concerned about this 
practice since the late 1990s.  She tried to absolve herself as minister.  She has been in charge of the department 
for three years.  She has been in charge of what happens to these children.  She has failed in her job, in my view.  
She may not like me standing here and raising this issue, but I will.  She must be accountable and responsible.  
My question is this: if it is current practice for a child to participate with the department, how did this child, who 
has been continually abused by her father, slip through the system?  That is a specific question for the minister.   

Ms S.M. McHALE:  I will deal with this case very briefly.  This case came to the department’s attention in 
1997-98.  When the child first came to the attention of the department she had no verbal skills.  She was about 
three at the time.  She was developmentally delayed and therefore did not have verbal skills.  Therefore, she did 
not have the capacity to be interviewed in a way that required her to respond verbally.  That is the first point.  
This matter went before the Family Court.  The department made a representation to the court.  Broadly 
speaking, it indicated that the child should not go to the father.  The Family Court chose not to accept that 
advice; it chose to accept the advice of a forensic psychologist.   

Ms S.E. Walker interjected.   

Ms S.M. McHALE:  The Family Court determined that the child was not at risk and awarded custody to the 
father.  The department had concerns about the child but it is not clear what the department actually did from 
1999 to 2000.  It is precisely that matter that will be investigated by the external inquirer.  This matter goes back 
to 1997-98.  There are gaps in the way in which the department handled the case.  That will be reviewed by the 
external and independent reviewer.  We will look at whether there were deficiencies in practice.  We will then 
make a determination on what needs to be done.   

Ms S.E. WALKER:  I thank the minister.  Obviously the department knew that the child was at risk because it 
made submissions to the Family Court.  The minister said that when the Family Court said that the child was 
okay, the department then thought that the child was not at risk.  That is what worries me about this whole Bill 
and the lifting of the threshold and the bar to significant harm.  Was this father in the SafeCare program?   

Ms S.M. McHale:  No, he was not.   

Ms S.E. WALKER:  Does the minister know?   

Ms S.M. McHale:  He was not a client of SafeCare.   

Ms S.E. WALKER:  Was he in the SafeCare program?   

Ms S.M. McHale:  No.  

Ms S.E. WALKER:  Had he ever been considered to be included in that program?   

Ms S.M. McHale:  You are asking me questions of detail.   

Ms S.E. WALKER:  It is fine if the minister cannot answer the question. 

Ms S.M. McHale:  My advice is that he was involved in previous programs through the Department of Justice 
but I am briefed that he was not a client of and had never been to SafeCare.  

Ms S.E. WALKER:  Was the father in prison for sexually abusing other children prior to taking custody of his 
children?   

Ms S.M. McHale:  Yes, he was.  

Ms S.E. WALKER:  The department knew that.  

Ms S.M. McHale:  The department was very concerned and told the court -  

Ms S.E. WALKER:  The department ought to have been more than just concerned.  

Ms S.M. McHale:  Excuse me.  You say what you want to say and I will speak later.  
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Ms S.E. WALKER:  The department would have to be more than concerned if a child in this State - 

Ms S.M. McHale:  Can I just make the point -  

Ms S.E. WALKER:  I am talking now.  I have the floor. 

Ms S.M. McHale:  You are being ridiculous.  I was not the minister at the time.  This occurred in 1998-99.  
Maybe the member should ask the former minister about it. 

Ms S.E. WALKER:  I have the floor, Mr Acting Speaker. 

The ACTING SPEAKER (Mr A.J. Dean):  Order, members! 

Ms S.E. WALKER:  I will keep going.  I am talking about the Children and Community Development Bill and 
the concerns that the Opposition has with regard to when a child is removed from custody.  We are also 
concerned about the threshold.  While the current Minister for Community Development was the minister, she 
knew that a child under the care of the department could have been sexually abused and was placed with a father 
who had been imprisoned for sexually assaulting a child.  It is no wonder we are concerned about this Bill.  The 
minister is trying to wriggle out of it and say that she was not the minister in the 1990s.  She has been the 
minister for three years.  That is why I raise this case.  That is why the Opposition is concerned about it.  What 
does the Bill mean when it refers to a decision made under this Bill that is likely to have a significant impact on a 
child’s life?  Why does the Bill not include an age criterion?   

Ms S.M. McHALE:  For the record, this case occurred under the previous Government.  As the current minister, 
I am concerned about possible deficiencies in the way the department handled this case under the previous 
Government.  When I was made minister in February 2001 -  

Ms S.E. Walker:  Was this child in custody?   

Ms S.M. McHALE:  In 2002 the department supported the child’s mother in her actions in the Family Court of 
Western Australia to secure the care of the children.  That is what the department did under my ministerial 
jurisdiction.  In 1997-98 the former minister did not scrutinise the cases that the department handled.  The 
member should not tell me that as the current minister I was responsible for the actions of the department in 
1999.  That is clearly utter nonsense.   

The department first became aware of this case in 1996.  Charges had been laid against the father in the early 
1990s and he had been convicted of sexual assault.  When the matter went to the Family Court, it was the 
department’s view that it should support the mother’s attempt to gain custody of the children.  The outcome of 
the Family Court case was that the father was granted custody against the advice of the department.  The Family 
Court’s judgment was influenced by the evidence of two expert witnesses, who were not departmental witnesses.  
Between 1999 and 2000 I instructed the director general to look at the management of this case so that we could 
reassess whether the department did its utmost to protect the children.  If it did not, I want to know about it.  In 
2002 the department supported the children’s mother in her action to secure custody of the children.  Since 2002 
the children have remained in her care and the department has worked to support the mother in caring for her 
children.  This is not an easy case.  Since I have been the minister, I have ensured that the standards of quality 
assurance and the level of scrutiny of the department have been raised.  If the department was derelict in its 
duties, or if it did not provide sufficient care during 1999 and 2000, the director general of the department and I 
want to know about it.  She has referred the case for review.   

Mr R.F. JOHNSON:  The minister used the term “quality assurance”.  I do not know whether the minister is 
aware that quality assurance does not automatically assume quality; it means consistency.  Companies or 
whatever can be quality assured provided they conduct all their actions in a consistent manner.  Quality 
assurance does not mean that the work that is done is of good quality.  I want the minister to be aware of that 
because a lot of people are under the misunderstanding that quality assurance means that everything is done 
beautifully and with quality.  I assure the minister that that is not the case.  Quality assurance means that things 
are done in a consistent manner.  If things were done badly and bad decisions were made but were made 
consistently, that can be considered to be quality assured.  That is the nonsense of quality assurance.   

Ms S.M. McHale:  That is not quality assurance.   

Mr R.F. JOHNSON:  I assure the minister it is.  To meet quality assurance standards, things must be done 
consistently.  I promise you, Madam Deputy Speaker, that this is the case.  I spent a lot of time looking into this 
area a few years ago.  The hypocrisy is that companies spend a fortune to become quality assured, but it does not 
mean they are doing things in a good quality way.  Quality assurance means the companies are doing things 
consistently, even if they are doing the wrong things or are producing the wrong outcomes.  As long as they do 
them consistently, they are said to be quality assured.  That is a fact.  The minister is shaking her head.   

Ms S.M. McHale:  Because you are wrong. 
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Mr R.F. JOHNSON:  I assure the minister that that is a fact.  She must look into that.   

I have a concern with regard to the child who was sexually abused by her father.  The minister said that it 
happened in the early 1990s  

Ms S.M. McHale:  No, I said that it happened during the late 1990s, in 1997-98. 

Mr R.F. JOHNSON:  I assumed that was when the matter went to the Family Court.  The minister also said that 
the father had sexually abused - I thought it was his child, but it may have been someone else’s child - in the 
early 1990s.  Is that what the minister said? 

Ms S.M. McHale:  I said that he was charged with sexual assault of another child from the early 1990s.   

Mr R.F. JOHNSON:  That is a pattern.   

Ms M.M. Quirk interjected.  

Mr R.F. JOHNSON:  I would cut something off, I can tell the member.   

When was the last time the minister dealt with this case?  I am being genuine.  Was more than one child 
involved?  I do not know about the case.   

Ms S.M. McHale:  There are three children.   

Mr R.F. JOHNSON:  The minister said that those children are in the care and custody of the mother, who has not 
been a bad mother.  I assume from what the minister has said that the mother has tried to protect her children.   

Ms S.M. McHale:  It is a complex case.   

Mr R.F. JOHNSON:  It is complex.  If the Family Court gave custody to the father, would the matter not have to 
have gone back to the Family Court to change the care and protection order?   

Ms S.M. McHale:  Yes, it did.   

Mr R.F. JOHNSON:  Did the case go back to the Family Court? 

Ms S.M. McHale:  The department supported the mother’s action to get custody of the children.  The department 
went back to the Family Court in 2002, while I was the minister.  The department supported the mother and she 
got custody of the children.  

Mr R.F. JOHNSON:  That is good.  From what I can gather, that happened under the previous Government.  

Ms S.M. McHale:  No.  

Mr R.F. JOHNSON:  The minister said that the case went to the Family Court in 1998 and that the department 
explained its concerns about the child but that the Family Court went against its advice.  

Ms S.M. McHale:  It opposed giving the mother custody of the children.   

Mr R.F. JOHNSON:  I find it amazing that the Family Court would go against the advice of a government 
department, the main priority of which is the care and protection of children.  That is amazing.  I am not trying to 
lay blame on the minister, but I do not want the minister to blame the former Government, because that is neither 
fair nor right.  The fact is that this case is complex.  As far as we know, that is at least when he was found out.  I 
hope that under this clause a child’s wishes, views or testimony will be taken into account.  If there is the 
slightest chance that a child will be sexually abused by his or her father - or anybody else - the department has an 
absolute obligation to ensure the protection of that child.  This Bill should be about the protection of children - I 
think it is in the main.   

Ms S.E. WALKER:  I have asked the minister questions about the clause.  However, there was another article on 
the topic we are discussing in The Australian of Saturday, 6 March.  The article states that the paedophile moved 
to the north of the State with his three children, that the mother did not even know where the children were living 
and that she was refused legal aid to help find them.  The article states that meanwhile, welfare authorities 
received a complaint that he had threatened a 15-year-old girl, demanding that she have sex with him, that the 
former Family and Children’s Services substantiated her abuse claim and police investigated it, but that he was 
not charged.  Then FACS was told that he had sexually abused two young girls, he admitted he had touched 
them and exposed himself to them, and he was charged with four counts of indecent dealing with a child under 
13, assault and threats to kill.  In mid 2000, he was sentenced to five years in jail but the children remained with 
the stepmother.  The article states that a department social worker wrote in a report that, given the history, the 
department investigated sexual abuse of his own children.  One of the children made disclosures of sexual abuse 
by him and the department substantiated this, but, when the child was interviewed by police, she retracted her 
statement.  No attempt was made to reunite the children with their mother and they remained in the de facto 
wife’s care for a further 18 months until early 2002, when the woman turned up in Perth and returned the 
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children to the mother.  That sort of situation has prevailed during the minister’s regime and that is why it has 
been raised.  The first sentence of that article in The Australian titled “Scandal of Lauren B”, states - 

If proof were needed that no child can count on being protected from sexual abuse in Western Australia, 
Lauren B is that case. 

I am interested in that case.  The reason I am concerned about this Bill and raised first thing this morning the 
principle of child participation under clause 10 is that something is not working.  This Bill is a dreadful Bill for 
children; it subsumes a child’s right.  All it will do is continue the practices that are currently operating in the 
Department for Community Development, one of which is child participation.  I have already said that and it 
concerns me.  Are we going to allow the practices that are happening to children in this State to continue?  I 
suppose the real crux of the Bill will be when we get to the child protection provisions at clause 28.  Under 
clause 10 a child is entitled to participate only if a decision is likely to have a significant impact on the child’s 
life.  Will the minister tell me what that means and why there does not appear to be an age criterion? 

Ms S.M. McHALE:  Examples of decisions likely to impact significantly on a child are those relating to 
schooling, contact in relationships and health intervention and with whom the child should live.  There is no age 
limit because we intend the clause to relate to all children.  Different children of different ages can participate in 
different ways, depending on their level of maturity and their stage of development.  This is, in reality, more 
likely to have a greater and direct impact on older children who have shaped their views and have the capacity to 
articulate their wants and so on.  An age limit would exclude children who do not fall within that age limit.  
There is therefore no age limit for good reason: it applies to all children.  However, there are issues around how 
to engage children. 

Ms S.E. WALKER:  During the briefing it was said that this clause was taken from the New Zealand legislation.  
Is that right and is it in any other legislation? 

Ms S.M. McHale:  I understand it is in New South Wales legislation. 

Ms S.E. WALKER:  Is it in any other legislation in Australia? 

Ms S.M. McHale:  I am not sure about that. 

Ms S.E. WALKER:  The minister may have answered this: on language, is there provision in the Bill for an 
interpreter for a child? 

Ms S.M. McHALE:  Yes. 

Ms S.E. WALKER:  Could the minister point me to where that is in the Bill? 

Ms S.M. McHALE:  Clause 10(1)(c). 

Clause put and passed. 

Clause 11 put and passed. 

Clause 12:  Aboriginal and Torres Strait Islander child placement principle - 

Mr R.F. JOHNSON:  We know the Aboriginal and Torres Strait Islander child placement principle; it is basically 
set out and the minister is fully aware of it.  However, under the Bill, if I were a non-Aboriginal adult with an 
Aboriginal stepsibling and my stepsibling came into care, it is unlikely that I would be considered a suitable 
placement for my Aboriginal stepsibling, even if my stepsibling wished to be placed with me.  That is because I 
would not be defined as a relative and my stepsibling’s wishes would be subservient to the Aboriginal child 
placement principle.  The minister may think this sounds absurd but it can happen.  It is exactly the sort of issue 
that occurred in South Australia; I do not know whether the minister is aware of that.  An unusual situation 
occurred when a relatively young Aboriginal child was placed with an unknown Aboriginal relative in 
preference to the non-Aboriginal maternal or paternal grandparents.  I would like the minister’s comments on 
that. 

Ms S.M. McHALE:  I would be very happy to give the member for Hillarys a reference as a good person who 
could look after the child!  The simple answer to the question is that if in his example the child wanted to live 
with him, that child would be expressing his or her interests, which would be taken into account.  I am sure the 
member for Hillarys would make a very adequate and supportive carer.  The answer to the member’s example is 
that hypothetically he would be able to look after the child.  In other words, Aboriginality or non-Aboriginality is 
not an issue because he would be a steprelative and the child would have expressed his or her wishes and 
preference to live with him.  As long as the member did not have a criminal record and was not an unsuitable 
person, we would love to have him looking after children! 
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Mr R.F. JOHNSON:  I have looked after kids for the past 40 years.  I thank the minister for her complimentary 
remarks.  I would like to think that I am a good parent.  I have brought up four children who have never been in 
trouble with the law.  I have given them love, care and attention, and have done the best I possibly could, even 
when I was a single parent.  I like to think that I did a very good job.  If the minister met my children, I think she 
would - 

Ms S.M. McHale:  I have met them.  They are very good children, and they love you. 

Mr R.F. JOHNSON:  Of course they do; they love their dad.  Under the Aboriginal child placement principle, 
how far down the list of priorities does the stepsibling come?  I am concerned about what is taken as the 
uppermost priority criterion.  Is it the child’s wish to live with a stepsibling who is of non-Aboriginal descent?  
Does that supersede the Aboriginal child placement principle, under which, I think the minister will find, the 
child must be placed with Aboriginal family members, extended family members, members of the particular 
Aboriginal community and, after that, almost any Aboriginal community?  That is as I understand the Aboriginal 
child placement principle.  My question is: if the wishes of the child are that he live with a stepsibling who is of 
non-Aboriginal background, does that take precedence over the Aboriginal child placement principle, which 
does not put a stepsibling at the top of the list or anywhere near the top of the list?   

Ms S.M. McHALE:  Clause 12(2)(a) states very clearly “a member of the child’s family”.  The definition of 
“relative” is on page 5, which lists the members of the family.  That includes stepfamilies.  The answer to the 
member’s question is no.  The Aboriginal child placement principle will not make a distinction between an 
Aboriginal relative and a non-Aboriginal relative, because the legislation does not make that distinction.   

Mr R.F. Johnson:  Then the answer is yes, I suggest to you.   

Ms S.M. McHALE:  No, because I think the member’s question was: does the Aboriginal child placement 
principle take precedence over the placement - 

Mr R.F. Johnson:  No, I asked whether the wishes of the child to live with a stepsibling who is of non-Aboriginal 
descent or background take priority as the guiding criterion over and above the Aboriginal child placement 
principle.  Therefore, I think the answer should be yes. 

Ms S.M. McHALE:  The answer to that question is absolutely yes.  However, I do not think that is the question 
the member finished with. 

Mr R.F. Johnson:  I think it was.  I suggest you read Hansard to see whether I am right.  

Ms S.M. McHALE:  I will.  If that is the member’s question, the answer is very simply yes. 

Mr R.F. JOHNSON:  I am delighted with that, and I believe many people in society will be delighted with that.  
The concern that I had originally with the Aboriginal child placement principle was that the uppermost criterion 
to be used in placing any child of Aboriginal descent was that the child should be with the family, as I said 
before.  The stepsibling is still considered to be family, even though the people may not be living together.  They 
may have been split up in some way, because the parents may have split up or whatever.  In that instance, the 
non-Aboriginal stepsibling may not be living as part of the family unit, because the family may have split up for 
dysfunctional reasons or the death of a parent, or there may have been some form of child abuse, whether it be 
sexual, physical or whatever.  Very often families split up in those situations.  The minister enunciated a case 
this morning in which the kids had been moved like ping-pong balls from the mother to the father, which is 
dreadful.  In that situation, if the non-Aboriginal person, who I suggest must be of adult age, wants to care for his 
or her stepsibling who is of Aboriginal descent, I want to confirm that the minister is saying that the non-
Aboriginal stepsibling would be considered a family member, even if he or she is not living with the family 
because he or she is a stepsibling, and there may not be any blood relationship whatsoever between them.  As the 
minister knows, stepsiblings are stepsiblings; they are not necessarily half-brothers, half-sisters and all the rest of 
it; they are stepbrothers and stepsisters.  Therefore, if the family disintegrates and one side goes one way and the 
other side goes the other, would those people still be considered part of the family?   

The minister might think I am labouring this point, but I believe it is very important.  We must take the 
children’s wishes and the best interests of the child into account.  Some children might prefer to live with a 
stepsibling because they have a better time with that person; the stepsibling lets them go to Timezone, for 
instance.  That could be the wish of the child.  Obviously, that must be taken into account.  The best interests of 
the child are paramount.  They override the Aboriginal child placement principle, and even override the wishes 
of the child, I suggest. 

Ms S.M. McHale:  They could do, yes; you are quite right. 

Mr R.F. JOHNSON:  I hope so, if used in the correct manner and for the right reasons.  I am saying that the 
Aboriginal child placement principle is watered down in that respect.  Initially, it was to ensure that children of 
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Aboriginal descent went to family members in Aboriginal communities, extended family members and so on.  In 
such a situation, what is the overriding consideration?  Is it the best interests of the child?  Does that override the 
wishes of the child?  Does the Aboriginal child placement principle come in the third row of the tier?  If not, will 
the minister please tell me which way it comes in? 

Ms S.M. McHALE:  The best interests of the child are paramount, which, by definition, means they come first.  
Family member means just that.  It does not mean Aboriginal family member or white family member; it means 
family member.  If there are families, as there are, that are Aboriginal and non-Aboriginal, family members have 
equal rights.  The Aboriginal family does not have a greater priority, nor does the non-Aboriginal family.  I 
cannot express it any more clearly than that.  I believe we are complicating it by asking what happens if it is an 
Aboriginal family member or a non-Aboriginal family member.  That is not the issue; it is the family member, 
regardless of race.   

Mr R.F. Johnson:  And regardless of whether the family splits up, as I have pointed out, because they are not 
half-brothers and half-sisters; they are stepbrothers and stepsisters.  They have been split up.  Even though the 
family has split, in that situation is the stepsibling still considered a family member?  

Ms S.M. McHALE:  Yes, the stepsibling remains a family member.  The stepsibling’s family relationship 
continues; it endures beyond the break-up of the relationship.  Clearly, that person is still a family member.  
Regardless of Aboriginality and regardless of whether the people are living together, the definition of “relative” 
is broad enough to ensure that a relationship can be established by blood, marriage, de facto relationship or 
through a step-parent by marriage.  Therefore, it applies.  I want to make it very simple.  The best interests of the 
child are paramount.  The wishes of the child are taken into account, and the family member has equal status 
with another family member, regardless of race. 

Mr R.F. Johnson:  And that is the order of priority? 

Ms S.M. McHALE:  I am reluctant to put the order of priority in that simple way.  The one that stands out is the 
best interests of the child.  As I said in my second reading speech, the best interests of the child principle comes 
above the Aboriginal child placement principle.  I said that in my second reading speech, and I am very happy to 
state it again.  The wishes of the child are not superior to the best interests of the child.  The member and I know, 
as parents, that our children may wish for something that we do not believe is in their best interests, and there 
must be a subjective judgment call.  The wishes of the child are taken into account, but are not given priority, in 
determining the best interests of the child.   
Mr R.F. Johnson:  That is why I am not arguing the case.  I am not arguing that the child’s wishes should be 
paramount.  I still believe, as you do from what you have just said, that the best interests of the child must be 
paramount.   

Ms S.M. McHALE:  I think that the member for Hillarys and I are in agreement.  I do not think we have a point 
in argument.   
Mr R.F. Johnson:  I know.  However, the reason I put it on the record is that in two, three, four, five or 10 years, 
somebody will ask what is the most important thing for children.  Your department will want to know what is the 
priority.  Is it the best interests of the child or is it the child’s wishes?  Some people will lean towards the 
Aboriginal child placement principle and say that that principle is now enshrined in law and something must be 
done about it.  I am trying to alleviate confusion in your department.   
Ms S.M. McHALE:  I agree with the member for Hillarys.  That is why I am happy to put it on the record in the 
way I have.   
Ms S.E. WALKER:  Clause 12(2) states - 

In making a decision under this Act about the placement of an Aboriginal child or a Torres Strait 
Islander child, a principle to be observed is that any placement of the child must be considered as far as 
is practicable in the following order of priority -   

This is about keeping the connection with the child’s culture.  All things being equal, in a case such as that raised 
by the member for Hillarys - I think he was talking about a mixed marriage in which there was a stepsibling, as 
there often is in families - hypothetically, if the parents died and there was an older non-Aboriginal stepsibling 
and an Aboriginal sibling, would the child be placed with the Aboriginal stepsibling?   

Ms S.M. McHale:  It depends.   
Ms S.E. WALKER:  All things being equal on everything else, that is what I am asking the minister.   

Ms S.M. McHale:  It is hypothetical.   
Ms S.E. WALKER:  No, it is not; it is bound to happen at some stage. 
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Ms S.M. McHale:  One might have a disability.   
Ms S.E. WALKER:  If three children were suddenly orphaned, and the 10-year-old child had both a non-
Aboriginal stepsibling and an Aboriginal stepsibling who were 25 years of age, had good jobs and had their own 
homes, all things being equal with the two stepsiblings, under this provision would the child go to the Aboriginal 
stepsibling?   
Ms S.M. McHale:  I will respond when the member has finished.   
Mr R.F. JOHNSON:  Before the minister responds, there is another area with which I have some concern.  
Although the Bill defines “relative”, it does not define “family”, unless that is contained in one of the five or six 
pages of amendments in the minister’s name, which I have not had a chance to look at closely.  The reason I am 
concerned is that if the Bill does not define “family”, yet the word “family” is used in the Aboriginal and Torres 
Strait Islander child placement principle, it could lead to a loose interpretation of where the child could be 
placed.  The minister put my mind at rest earlier, and I hope she can put my mind at rest on this issue.  The 
minister has said who she thinks constitutes family, and she has said relative, but should there not be a definition 
of “family”?  This concern has been raised by somebody to whom I have spoken.  This person has read the Bill 
and is very active in child welfare and has shared some concerns with me.   

Ms S.M. McHALE:  I am advised that, in the construction of the Bill, the words “family” and “relative” are 
meant to be the same thing.  If the member wants a definition of “family”, he needs to refer to the definition of 
“relative”.   

The question asked by the member for Nedlands is a hypothetical one.  I am advised that, all things being equal, 
the department would consult with the family and relatives and make the best decision in the interests of the 
child.  It is not possible for me to say categorically that the child would be placed with the Aboriginal family or 
the non-Aboriginal family.  The decision would be made by the family.  The member is quite right: ensuring a 
connection with family and culture is the objective of this principle.  If in her hypothetical example both 
stepsiblings were capable and competent of ensuring that the culture and the connection with family remained, 
the decision would ultimately be made by the department in conjunction with the family.  It is not as simple as 
saying that, yes, the child would automatically be placed with the Aboriginal family, because that would be a 
simplistic view.  The process would be to discuss the decision with both families.   

Ms S.E. WALKER:  The definition of “relative”, which relates to this clause, states -  

. . . in relation to a child, means each of the following people -  

For non-Aboriginal and non-Torres Strait Islander families the definition states - 

(a) the child’s - 

(i) parent, grandparent or other ancestor; 

(ii) step-parent; 

(iii) sibling; 

(iv) uncle or aunt; 

(v) cousin; 

(vi) spouse or de facto partner, 

whether the relationship is established by, or traced through, consanguinity, marriage, a de 
facto relationship, a written law or a natural relationship; 

(b) in the case of an Aboriginal child, a person regarded under the customary law or tradition of 
the child’s community as the equivalent of a person mentioned in paragraph (a);  

(c) in the case of a Torres Strait Islander child, a person regarded under the customary law or 
tradition of the Torres Strait Islands as the equivalent of a person mentioned in paragraph (a);  

Who would be considered to be a relative of an Aboriginal child who is not included in the definition of 
“relative”?  I ask the same question about a Torres Strait Islander child.  I have looked at the definition of 
“sibling”, and I do not know whether the member for Hillarys - 

Mr R.F. Johnson:  There is no stepsibling in that list.   

Ms S.E. WALKER:  My two children have half-sisters and a half-brother and they are not provided for in the 
definition either.  A stepsibling is another step further.  The term “relative” does not seem to take account of the 
modern family.  There are many blended families.  I think the definition of “relative” is deficient.  It does not 
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include siblings who are part of the current blended families, which have been in place for years.  Who is 
considered to be a relative of Aboriginal and Torres Strait Islander children? 

Mr R.F. JOHNSON:  I will take only a moment.  The comments of the member for Nedlands made me look 
again at the definition of “relative”.  I am concerned that there is no definition of “family”.  When I questioned 
the minister about stepsiblings, I had the clear impression that stepsiblings and family were covered in the 
definition of “relative”.  That is obviously not the case.  No description is provided of “stepsibling” in the 
definition of “relative”.  There is no definition of “family”.  Members were told that when considering “family”, 
they should look for “relative”.  As the member for Nedlands rightly stated, many of what I call families today 
are made up of stepsiblings.  Perhaps this definition should be amended to include stepsiblings, as it appears to 
be the only matter that is missing.  The minister might like to resubmit the definitions provision, which has 
already been dealt with by the House, to include stepsiblings under the definition of “relative”. 

Ms S.M. McHALE:  The definition of “relative” in clause 3 contains the elements in subparagraphs (i) to (vi) 
that apply to the child regardless of whether he or she is Aboriginal or non-Aboriginal.  In answer to the second 
question about who might be a relative, a relative who does not fit into the nominated categories under paragraph 
(a) is a person who, by customary law under Aboriginal and Torres Strait Islander law, is deemed to have a 
relationship through more extended kinship relations. 

Ms S.E. Walker:  I know that.  Who are they? 
Ms S.M. McHALE:  They are those people.   

Ms S.E. Walker:  I know, but who are they? 
Ms S.M. McHALE:  They are people who are related in a customary sense -   

Ms S.E. Walker:  I’m sure your department has an idea.  Who are they?  

Ms S.M. McHALE:  They are those people.  They are not the parents, the grandparents, the ancestors, the step-
parents, the siblings, the cousins or the spouses.  They are relatives in extended kinship in remote communities 
who by customary law are, and have been, deemed by the tradition of that community to be a relative. 

As “step-parent” has been specifically included, the reference to “sibling” includes stepsiblings.  By virtue of 
including “step-parent”, one would state that the relationship is established as a sibling by marriage.  One family 
comes together with another family.  The member for Hillarys’ term is blended marriage.  One then has a group 
of siblings who are related either by blood, as in consanguinity, as in mum and dad having created those kids, or 
by marriage.  “Sibling” includes stepsibling because the definition includes “step-parent”, and the definition of 
the establishment of the relationship by marriage.  That is how a stepfamily is established: two separate families 
come together in that people marry and bring kids together.  Those siblings are included under this definition.  
For the purposes of this Bill, stepsiblings are siblings. 

Mr R.F. JOHNSON:  The minister reminds me of a lawyer trying to find a way of excusing the defence mounted 
to defend some criminal.  I am sorry to say that.  I do not accept what the minister said.  I do not believe 
“stepsibling” is covered simply by the inclusion of “step-parent”.  There is a class of people who are 
stepsiblings.  There is a class of people who are half-brothers and half-sisters, who are different from stepsiblings 
and siblings.  Siblings are blood related.  Stepsiblings are not blood related.  Half-siblings are in some way blood 
related - that is, they have either the same mother or father.  They are the facts of life.  That is the law; that is 
how they are deemed. 

The minister wants to cover stepsiblings.  This issue has been drawn to my attention, and that is why I raise it.  I 
can see why there is concern.  The simplest solution would be to simply add “stepsibling” to the definition. 

Ms S.M. McHale:  I’ve explained the way it’s been constructed.  The Bill’s intention is to include stepsiblings.  I 
am happy to seek parliamentary counsel’s advice, and bring it to the Chamber after question time, and see 
whether the Bill can be constructed in a way to ensure that stepsiblings are included.   

Mr R.F. JOHNSON:  I seek that guarantee from the Bill, not the minister.  The recognition of stepsiblings must 
be included.   

Ms S.M. McHale:  I understand what the member is trying to do.  The Bill’s intention is to include stepsiblings.  
I will seek parliamentary counsel’s advice.  The definition clause has been passed - it will need to be 
resubmitted.  We will seek parliamentary counsel’s advice to ensure that stepsiblings are included in the Bill in a 
way that cannot be challenged.  The intention of the Bill and the practice of the department is to include 
stepsiblings.  That is the best way to manage the member’s concern.  We are not arguing over substance.  The 
member for Hillarys wants to ensure that the Bill is constructed in a way that does not exclude stepsiblings.  Let 
me seek that advice and report back to the House. 



Extract from Hansard 
[ASSEMBLY - Wednesday, 10 March 2004] 

 p714b-724a 
Ms Sheila McHale; Mr Rob Johnson; Ms Sue Walker; Dr Elizabeth Constable 

 [10] 

Mr R.F. JOHNSON:  The best way to guarantee coverage would be to have it under the definitions.  Obviously, 
the next best thing is for the minister to talk to parliamentary counsel to provide a legal view. 

Ms S.M. McHale:  I’m happy to do that.   

Mr R.F. JOHNSON:  Concerns have been put to me by people involved in this field.  They have talked to people 
in the minister’s department.  The problem with this Bill, in many respects, is that it has been written by 
parliamentary counsel, and people at the coalface at the department have not had a great deal of input.  
Parliamentary draftspeople at times do not take into account all the ramifications of legislation.  I am obliged that 
the minister will seek that advice.  The last point I raise on this clause reflects the Aboriginal child placement 
principle.  I thank the minister. 

Ms S.E. WALKER:  That raises another issue.  Clause 12 involves the definition of “family”.  This legislation is 
all about families and communities and the wellbeing of children, families and communities.  However, there is 
no definition of what is a family.  I think the definition for “relative” should have been for “family”; that is, the 
provision should read that a family in relation to a child means each of the following matters, followed by the 
listed paragraphs.  I wonder why “relative” is included as a definition.  To which provision does it apply? 
Ms S.M. McHALE:  A relative can be defined in concrete terms.  A parent is a relative; an aunt is a relative and 
so on.  It is difficult to define family in a meaningful way that sets some direction to the practitioners.  One must 
set definitions in as concrete a way as possible.  “Relative” is a term that can be defined and understood both in a 
commonsense way and a legal way.  “Family” is a more conceptual term, and not so easily reduced to a 
definition.  That is why it is termed a relative.  There is a way to define it that gives direction and structure and 
that minimises legal wrangling later on. 
Ms S.E. WALKER:  Is this principle the same as that in the Adoption Act? 

Ms S.M. McHALE:  Subclause (2) contains the addition of paragraph (a) because adoption is about the 
relinquishment from family, not about the maintenance of a relationship with family, whereas in care 
proceedings there is maintenance of an ongoing relationship with family members. 
Clause put and passed. 

Clause 13:  Principle of self-determination - 
Dr E. CONSTABLE:  Will the minister explain the phrase “with as much self-determination as possible”?  
Could the minister give some indication of how it might differ for children and families from non-Aboriginal 
backgrounds?  What makes it different and why is it important to have the wording of the clause?  Why is it 
important to have that wording for Aboriginal and Torres Strait Islander families and why should they be 
separated from any families? 

Ms S.M. McHALE:  I believe the answer to the question lies more in a historical context.  We are clearly not 
saying that Aboriginal families should be any more involved in decision making than non-Aboriginal families.  I 
suppose this is about reaffirming the importance and having Aboriginal families involved in decisions, because 
historically they were not involved in the decision making surrounding taking children into care.  It reflects the 
cultural context and the importance of reaffirming. 

Dr E. Constable:  Does it reflect a change in current practice? 

Ms S.M. McHALE:  I would hope not.  It is current practice. 

Dr E. Constable:  So it is reaffirming current practice and not changing it.  Is that right? 

Ms S.M. McHALE:  Yes. 

Clause put and passed. 

Clause 14:  Principle of community participation - 
Ms S.E. WALKER:  Is this principle of community participation current practice? 

Ms S.M. McHALE:  It is certainly a desired practice.  I am aware of some instances in which perhaps it has not 
been put into practice, but it is certainly generally reflective of current practice.   

Dr E. CONSTABLE:  Will the minister elaborate on the two words “where appropriate”?  In current practice, 
when and where is it appropriate for this principle to be put in place?  Is this a principle that separates Aboriginal 
and Torres Strait Islander children from other children? 

Ms S.M. McHALE:  The clause is under division 3, which deals with principles relating to Aboriginal and 
Torres Strait Islander children.  To give the most straightforward answer to the member’s question, it is 
essentially to deal with kinship arrangements in Aboriginal families and Aboriginal communities.  To answer the 
question on the words “where appropriate”, there may be occasions when it would be unsafe for the child to have 
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that principle implemented.  The best example of that that I can give is that if a child were abused or some harm 
happened to a child, and the department felt that, broadly speaking, the community was not protective and that 
there were known perpetrators in that community, this provision is saying that the department would probably 
not spend much time consulting with the community in those circumstances.  It is a broad example, but it is the 
best I can do. 

Clause put and passed. 

Clause 15:  Agreements in respect of social services - 
Ms S.E. WALKER:  Is this provision currently in the Community Services Act or is it new? 

Ms S.M. McHale:  I am advised it is not in the current legislation. 

Ms S.E. WALKER:  Why has it been put into the Bill? 

Ms S.M. McHALE:  Broadly speaking, this part establishes the administrative structure and the processes by 
which the functions of the Bill will be carried out.  It provides for the setting up of a corporate ministerial body. 

Ms S.E. Walker:  Is that already in place? 

Ms S.M. McHALE:  Yes, under the Community Services Act there is a corporate body. 

Ms S.E. Walker:  So it is already in practice. 

Ms S.M. McHALE:  That part is, yes.  It provides for the minister to enter into agreements on behalf of the State 
for the provision of social services.   

Ms S.E. Walker:  Is that new? 

Ms S.M. McHALE:  It is a new legislative provision.   

Ms S.E. Walker:  So it is not current practice. 

Ms S.M. McHALE:  It is current practice but it is not in the legislation.  The functions of the chief executive 
officer are identified together with the factors that need to be taken into account in performing those duties.   

Ms S.E. WALKER:  Is it fair to say that this clause contains nothing new but merely reflects practice? 

Ms S.M. McHale:  It reflects practice. 

Ms S.E. WALKER:  It is therefore part of what is happening in the department. 
Ms S.M. McHale:  It is reflective of practice but it is not necessarily enshrined in legislation.  This provision is 
bringing together all the administrative legislation to reflect practice.  
Ms S.E. WALKER:  Are the words “provision or promotion of social services” exhaustive, as set out under the 
“social services” definition in the Bill? 
Ms S.M. McHale:  The definition is not exhaustive; it is inclusive but not exhaustive. 
Ms S.E. WALKER:  So the definition in clause 3 does not apply. 
Ms S.M. McHale:  It does apply, but the member asked me if the list was exhaustive.  For the provision of social 
services, one turns to the definition to see what sorts of things would be provided.  There is then a definition, a 
list of social services, but it is not exhaustive. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 736.]  
 


